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Study on the remuneration of authors and performers in the EU

Introduction: scope of the study

The following questionnaire aims to provide an overview of the legal and contractual approaches and
mechanisms in your country ensuring the remuneration for authors and performers, as a result of the
commercial exploitation of their works and performances (copyright and related rights). The scope of

this questionnaire is restricted to the following categories:

MUSIC SECTOR

Author Composer, Lyricist

Performer Featured Artist, Session Musician

AUDIOVISUAL SECTOR

Author Principal Director, Screenplay Writer, Dialogue Writer,
Composer of Music Script
Performer Actor

The responses to this questionnaire will provide the legal and contractual foundation of the study
commissioned by the European Commission (DG Internal Market and Services, Copyright Unit) on
the remuneration of authors and performers for the use of their works and the fixations of their

performances, led by Europe Economics and the University of Amsterdam.

The questionnaire is divided in four main sections. Section | focuses on the legal framework in your
country as dictated by domestic legislation (or, alternatively doctrine or jurisprudence) while Section
Il is based on the contractual practice in your country. In this Section we aim to gain an understanding
of the situation ‘as is’ in your jurisdiction. Sections 11l and IV are included to provide for any relevant

comments on case law and/or the impact of competition law in the terms of the negotiated contracts.

Please note that all the contractual terms and conditions provided as part of this questionnaire are

confidential and will be treated as such.

Please provide the relevant legislative texts on both copyright and related
rights in the Annex. Please include (i) the text in the original language and,
where possible (ii) a translation into English of said text.
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Questionnaire

Please note that unless indicated otherwise, the answers provided are
applicable to both authors and performers.

l. LEGAL FRAMEWORK

The aim of this Section | is to understand the rules governing contractual agreements in your
country in relation to both the music sector and the audiovisual sector. Our approach consists of
a top-down examination whereby we first focus on general contract law (‘lex generalis’ - Section
I, A) and second, on the rules applicable to copyright and related rights specifically (‘lex
specialis’ - Section |, B).

Please exclude any references on how contracts provisions are negotiated and drafted in
practice, as this will be handled in Section IlI.

A. CONTRACT LAW

The aim of this Section I, A is to focus on the governing rules and principles of general contract law in your
country, to the extent they are applicable to copyright and related rights contracting in the music and audiovisual
sectors. We ask you to exclude (i) general contract law provisions on categories and subject matters unrelated to,
and not applicable to, copyright and related rights in the music and audiovisual sectors as well as (ii) other fields
of the law that are, or might be, applicable to authors and performers such as labour law or commercial law.

1) Is the principle of ‘good faith’ specifically recognised by law in your jurisdiction and to what

extent does it impact (complement, mitigate...) the principle of freedom of contract, if at all?

Principle of “good faith and fair dealing” is one of the fundamental, objective principles of the
Hungarian civil law. It is settled in the First Book (Introductory Rules) of Act 5 of 2013 on the Civil
Code (hereinafter referred as CC) as following:

Hungarian text of the law:

1:3. § [A johiszemiiség és tisztesség elve]

(1) A jogok gyakorlasa és a kotelezettségek teljesitése soran a felek a johiszemiiség és tisztesség kovetelményének
megfelelden kotelesek eljarni.

(2) A johiszemiiség és tisztesség kovetelményét sérti az is, akinek joggyakorlasa szemben all olyan korabbi
magatartasaval, amelyben a masik fél okkal bizhatott.

English translation of the law:

Section 1:3 [Principle of good faith and fair dealing]

(1) In exercising rights and in fulfilling obligations the requirements of good faith and fair dealing shall be observed.

(2) The requirements of good faith and fair dealing shall be considered breached where a party’s exercise of rights is
contradictory to his previous actions which the other party had reason to rely on.

However there are several special rules in the CC where simply the ,,good faith” is referred, but it
has a different — subjective — meaning. These rules are not relevant in copyright relations.
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Principle of “good faith and fair dealing” is applicable to all civil law relations, including the
contractual relations. Principle good faith and fair dealing” precedes the principle of “freedom of
contract”, which.is a more specific norm. It includes the right to

— enter into contract or refrain from doing so,

— choose the other contracting party or parties,

— determine the content of the contract,

— deviate by mutual will from any statutory provision granting rights to or imposing

obligations on parties, except when the statute itself prohibits such deviation.*

These principles are applicable via the following rule of the Act LXXVI of 1999 on Copyright Act
(hereinafter referred as CA) to the copyright relations also, including the licences:?

Hungarian text of the law:

3. § A szerz6i jogok és a szerz6i joghoz kapcsolodo jogok atszallasara, atruhazasara, megterhelésére, valamint az e térvény
hatalya ala tartozo miivekkel és egyéb teljesitményekkel Osszefiiggd egyéb személyi és vagyoni jogviszonyokban az e
térvényben nem szabalyozott kérdésekben a Polgari Torvénykonyv rendelkezései az iranyadok.

English translation of the law:

Article 3 To matters not regulated by this Act for the transfer, assignment, pledge of copyright and related rights and also in

any other moral or economic legal relations in connection with works or other subject matter within the scope of this Act, the
provisions of the Civil Code shall apply.

2) Are there any formal requirements applicable to contracts?

| There is an extensive set of rules in contract law pertaining to contractual formalities. They are, in< Formazott: Térkdz Utdna: O pt,
fact, too extensive to deal with them within the boundaries of this questionnaire. For the purposes of Sorkdz: szimpla

this questionnaire the term contractual formalities is understood, therefore, to mean only the basic
rules pertaining to written form and signing of documents.
| 3 Statutory law may require or parties may agree that the contract is valid only in written
form. In this case, the proposal to enter into contract, the acceptance of such proposal,
as well as the amendment and termination of the contract must also be put into writing.
| . Written form is not satisfied unless a) at least the substantial subject matter of the
contract is put into writing (a subject matter is substantial if so required by statutory law
or if so declared by either party to the contract); and b) the document incorporating the
contractual will of a party is signed by this party.
| . Written form is satisfied also if the contract is not incorporated into a single document.
Parties may pronounce their mutual and consensual contractual will in separate
documents.
| . In the case of contracts produced in several copies, written form is satisfied also if each
party signs the copy intended to the other party (or parties).
The general rule of the formal requirements in the CA is the written form.*

Hungarian text of the law:

! WELLMANN, Gyorgy (ed.): Polgéri jog. Bevezetd és zaré rendelkezések. Az ember, mint jogalany. Oréklési jog.
HVG-ORac, 2013. p. 52-54. (Hereinafter referred as op. cit. I.)

’ GYERTYANFY, Péter: Nagykommentar a szerzGi jogi torvényhez. KIK-Kluwer, 2014. p. 96-98. (Hereinafter
referred as Nagykommentar)

* WELLMANN, Gyorgy: Polgari jog. Kotelmi jog. Elsé és Masodik Rész. HVG-Orac, 2013. p. 102-103. (Hereinafter
referred as op. cit. II.)

4 Nagykommentar p. 299-308.
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45. § (1) A felhasznalasi szerzddést - ha e torvény eltéréen nem rendelkezik - irasba kell foglalni.
English translation of the law:
Article 45 (1) Unless otherwise stipulated in this Act, the licence agreement shall be drawn up in writing.

There are some special situations where the law acknowledges exemptions of this rule. Most of them
however are not applicable in relation to music and audiovisual sector.’

Hungarian text of the law:

45. § (3) Ha a 26. § (8) bekezdésében szabalyozott modon torténd nyilvanossaghoz kozvetitést maga a szerz6 gyakorolja, a
felhasznalasi szerz6dést irasba foglaltnak kell tekinteni, ha a miire a szerz elektronikus tton kotott és rogzitett szerzédéssel
enged tovabbi felhasznalast.

English translation of the law:

Article 45 (3) If the communication to the public specified in Article 26(8) is carried out by the author, the licence agreement
shall be deemed as have been made in writing if the author licenses further uses to the work via a contract concluded and
fixed by electronic means.

3) Rules on the transfer of rights:
a) Does the law place any limits on the scope (i.e. modes of exploitation), duration and

place of the transfer? What is the consequence of non-compliance?

Hungarian text of the law:®

43. § (3) A felhasznalasi engedély korlatozhato valamely teriiletre, idOtartamra, felhasznalasi modra és a felhasznalas
meghatarozott mértékére.

(4) Jogszabaly vagy a szerzodés eltérd rendelkezése hianyaban a felhasznélasi engedély Magyarorszag teriiletére terjed ki és
idétartama a szerzddés targyat képez6 mithoz hasonldé miivek felhasznalasara kotott szerzodések szokéasos idotartamahoz
igazodik.

(5) Ha a szerz6dés nem jeloli meg azokat a felhasznalasi modokat, amelyekre az engedély vonatkozik, illetve nem hatarozza
meg a felhasznalas megengedett mértékét, az engedély a szerz8dés céljanak megvaldsitasahoz elengedhetetleniil sziikséges
felhasznalasi modra és mértékre korlatozodik.

47. § (1) A felhasznalasi engedély csak kifejezett kikotés esetén terjed ki a mii atdolgozasara.

(2) A mii tobbszorozésére adott engedély csak kifejezett kikotés esetén ad a felhasznalonak jogot arra, hogy a miivet kép-
vagy hangfelvételen rogzitse, illetve, hogy azt szamitogéppel vagy elektronikus adathordozéra masolja.

(3) A mii terjesztésére adott engedély csak kifejezett kikotés esetén ad a felhasznalonak jogot arra, hogy a miipéldanyokat
forgalomba hozatal céljabol behozza az orszagba.

(4) A mi tobbszorozésére adott engedély - kétség esetén - kiterjed a tobbszordzott miipéldanyok terjesztésére is. Ez nem
vonatkozik a miipéldanyoknak az orszagba forgalomba hozatal céljabol torténd behozatalara.

English translation of the law:

Article 43 (3) The licence to use the work may be limited to a specific domain, period of time, manner of use and extent of
use.

(4) Unless otherwise provided for by legislation or agreement, the licence to use shall cover the territory of Hungary and its
term shall be in compliance with the period customary in agreements concluded on the use of works similar to the subject-
matter of the agreement.

(5) If the agreement does not provide for the manners of use which the licence is intended to apply to or does not provide for
the licensed extent of use, the licence shall be limited to the manner and extent of use indispensably necessary for the
implementation of the objectives of the agreement.

Article 47 (1) The licence to use shall cover the adaptation of the work only if it is expressly stipulated.

> Nagykommentar p. 299-307.
® Nagykommentdr o. 295-299., 313-315.
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(2) The licence to reproduce shall permit the user to fix the work in a video recording or phonogram or to copy it by
computer or onto an electronic data carrier only if it is expressly stipulated.

(3) The licence to distribute the work shall permit the user to import copies of the work into the country for purposes of
putting them into circulation only if it is expressly stipulated.

(4) The licence to reproduce the work shall, in case of doubt, cover the distribution of reproduced copies of the work. This
shall not ir7nply, however, the importation into the country of copies of the work for purposes of putting them into
circulation.

b) Are there any rules on future forms of exploitation?

Hungarian text of the law:®

44. § (2) A szerzddés megkotésekor ismeretlen felhasznalasi modra vonatkozo felhasznalasi engedély érvényesen nem
adhat6. A felhasznalasnak a szerz6dés megkdotését kovetden kialakulé modszere nem tekinthetd a szerz6dés megkdtésekor
még ismeretlen felhasznalasi modnak pusztan azért, mert a korabban is ismert felhasznalasi moéd megvaldsitasat
hatékonyabban, kedvezdbb feltételekkel vagy jobb mindségben teszi lehetdve.

English translation of the law:

Article 44 (2) No licence to a manner of use unknown at the conclusion of the agreement may be granted. However, the
method of the use evolving following the conclusion of the agreement is not to be considered a manner of use unknown at
the conclusion of the agreement if what is merely involved is that a manner of use known earlier will be possible to be
applied more efficiently, in more favourable conditions or in a better quality as a result of the improvement of methods.

c) Are there any rules on future works?

Hungarian text of the law:®

44. § (1) Semmis a felhasznalasi szerz6désnek az a kikotése, amellyel a szerz6 meghatarozatlan szami jovébeli miivének
felhasznalasara ad engedélyt.

English translation of the law:

Atrticle 44 (1) The stipulation of the licence agreement whereby the author grants a licence to the use of an indefinite number
of works he is to create in the future shall be null and void.

4) Effect of the transfer of acquired rights to 3 parties. For example, is consent of the author

required? Is it a cause of termination of the original contract?

Hungarian text of the law:°

46. § (1) A felhasznald az engedélyt harmadik személyre csak akkor ruhazhatja at, illetve csak akkor adhat harmadik
személynek tovabbi engedélyt a mi felhasznalasara, ha azt a szerzo kifejezetten megengedte.

(2) A felhasznalasi engedély a felhasznalo gazdalkodd szervezet megsziinése vagy szervezeti egységének kivalasa esetén a
szerz0 beleegyezése nélkiil atszall a jogutodra.

(3) Ha a felhasznald a szerzd beleegyezése nélkiil ruhdzza at a jogait, illetve ad tovabbi felhasznalasi engedélyt, vagy ha a
felhasznalasi engedély a szerzd beleegyezése nélkiil szall at, a felhasznald és a jogszerz§ egyetemlegesen felelnek a
felhasznalasi szerzddés teljesitéséért.

English translation of the law:

Article 46 (1) The user may assign the licence or may grant sub-licence to a third person for the use of the work only subject
to the author’s express consent thereto.

(2) The licence to use shall, without the author’s consent, be devolved upon the legal successor if the commercial entity
authorised for the use ceases to exist or its affected organisational unit is separated therefrom.

7 Nagykommentar p. 291-295., 313-315.
8 Nagykommentar p. 295-299.

° Nagykommentar p. 295-299.

10 Nagykommentar p. 308-313.
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(3) If the user confers its rights or grants sub-licence without the author’s consent or the licence to use is transferred without
the author’s consent, the user and the acquirer of rights shall be jointly and severally liable for the fulfilment of the licence
agreement.

5) Rules on the termination of contracts, revision of contracts and/or rights reversion. For
example, rules relating to:

a) Non-use
Hungarian text of the law:*!

51. § (1) A szerz6 felmondhatja a kizarolagos felhasznélasi engedélyt tartalmazo szerzodést, ha

a) a felhasznalé nem kezdi meg a mii felhasznalasat a szerz6désben meghatarozott vagy - ennek hidnyaban - az adott
helyzetben altalaban elvarhaté id6n beliil; vagy

b) a felhasznalo a szerzGdéssel megszerzett jogait nyilvanvaloan a szerzédés céljanak megvaldsitasara alkalmatlan modon
vagy nem rendeltetésszeriien gyakorolja.

(2) Ha a felhasznalasi szerz6dést hatarozatlan vagy 6t évnél hosszabb id6tartamra ko6totték, a szerz6 az (1) bekezdésben
szabalyozott felmondasi jogat csak a szerzodés megkotésétdl szamitott két év eltelte utan gyakorolhatja.

(3) A felmondas jogat a szerz6 csak azt kovetéen gyakorolhatja, hogy a teljesitésre a felhasznalonak megfelelé hatarid6t
szabott és az eredményteleniil telt el.

(4) Az (1) bekezdésben szabalyozott felmondasi jogarol a szerzd elézetesen nem mondhat le; gyakorlasat szerzédéssel csak a
szerzGdéskotést vagy - ha ez a késGbbi - a mii atadasat kovet6 legfeljebb otéves idtartamra lehet kizarni.

(5) Felmondas helyett a szerz6 - a felhasznalasért fizetendd dij aranyos csokkentése mellett - megsziintetheti az engedély
kizarélagossagat.

English text of the law:

Article 51 (1) The author may unilaterally terminate the agreement containing an exclusive licence to use if

a) the user fails to commence the use of the work within the period determined in the agreement or — in the absence of a
stipulated period — within the period reasonably to be expected in the given situation; or b) the user exercises his rights
acquired by the agreement in a manner obviously inappropriate for achieving the goals of the agreement or in a manner that
is inconsistent with the intended purpose.

(2) If the licence agreement is concluded for an indefinite term or for a period longer than five years, the author may exercise
his right of termination referred to in Paragraph (1) only after two years have passed from the date of the conclusion of the
agreement.

(3) The author may exercise his right of termination only after he has set an appropriate deadline for the user for the
fulfilment of the agreement and that deadline has expired without any result.

(4) The author may not waive his right of termination referred to in Paragraph (1) in advance; such waiver may be excluded
by agreement only for a five years period following the conclusion of the agreement or, if it occurs later, following the
delivery of the work.

(5) Instead of the termination of the agreement, the author may terminate the exclusivity of the licence while proportionally
reducing the fee to be paid to him for the use.

b) Unforeseen circumstances

There is not any special rule on termination of the contract relating to unforeseen circumstances. The
rule of the CC apply.*?

Hungarian text of the law:

6:73. § [Eloszerz6dés] (1) Ha a felek abban allapodnak meg, hogy késdbbi iddpontban egymassal szerzddést kotnek, és
megallapitjak e szerz6dés lényeges feltételeit, a birosag e feltételek szerint a szerzédést barmelyik fél kérelmére
létrehozhatja.

(2) Az elbszerzédést a szerzddésre el6irt alakban kell megkotni. Az elészerzOdésre az annak alapjan megkotend6
szerzOdés szabalyai megfelelden iranyadoak.

(3) A szerz6dés megkotését barmelyik fél megtagadhatja, ha bizonyitja, hogy

a) az el6szerz6dés megkotését kovetden eldallott koriilmény kovetkeztében az elszerzédés valtozatlan feltételek melletti
teljesitése Iényeges jogi érdekét sértené;

" Nagykommentar p. 324-328.
2 WELLMANN, Gybrgy: op. cit. Il. p. 104-105.
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b) a koriilmények megvaltozasanak lehetésége az elészerz6dés megkotésének idépontjaban nem volt elérelathato;
c) a koriilmények megvaltozasat nem 6 idézte eld; és
d) a kortilmények véltozasa nem tartozik rendes tizleti kockazata korébe.

6:142. § [Felelosség szerzodésszegéssel okozott karokért] Aki a szerz6dés megszegésével a masik félnek kart okoz,
koteles azt megtériteni. Mentesiil a felel6sség alol, ha bizonyitja, hogy a szerzédésszegést ellendrzési korén kiviil esd, a
szerz6déskotés idopontjaban eldre nem lathato koriilmény okozta, €s nem volt elvarhato, hogy a koriilményt elkertilje vagy
a kart elharitsa.

6:192. § /Birosagi szerzédésmodositas]

(1) Barmelyik fél a szerz6dés birdsagi modositasat kérheti, ha a felek kozotti tartds jogviszonyban a szerzodés
megkotését kovetden elballott koriilmény kovetkeztében a szerz6dés valtozatlan feltételek melletti teljesitése
lényeges jogi érdekét sértené, és

a) a koriilmények megvaltozasanak lehetsége a szerz6dés megkotésének idopontjaban nem volt elérelathato;

b) a koriilmények megvaltozasat nem 6 idézte eld; és

c) a koriilmények valtozasa nem tartozik rendes iizleti kockazata korébe.

(2) A birésag a szerzédést az altala meghatarozott idéponttdl, legkorabban a szerz6désmodositasra iranyuld
igény birdsag eldtti érvényesitésének idGpontjatdol kezdédéen ugy modosithatja, hogy a koriilmények
megvaltozasa miatt egyik fél Iényeges jogi érdeke se sériiljon.

English translation of the law:

Section 6:73 [Preliminary contract] (1) If the parties agree to enter into a contract at a later date, and they define the material
terms of that contract, the court shall have powers to establish the contract under such terms and conditions at the request of
either party.

(2) The preliminary contract shall be concluded in the form stipulated for the contract. The provisions pertaining to a
contract to be concluded on the basis of an agreement in principle shall apply to the preliminary contract.

(3) Either party shall be entitled to refuse to conclude a contract if able to evidence:

a) that performing the contract under the same terms is likely to harm his relevant lawful interests in consequence of a
circumstance that has occurred since the conclusion of the preliminary contract;

b) that the possibility of change in circumstances could not have been foreseen at the time of conclusion of the preliminary
contract;

c) that he did not cause the change of circumstances; and

d) the change in circumstances cannot be regarded as normal business risks.

Section 6:142 [Liability for any loss caused by non-performance] The person who causes damage to the other party by
breaching the contract shall be liable for such damage. The said party shall be relieved of liability if able to prove that the
damage occurred in consequence of unforeseen circumstances beyond his control, and there had been no reasonable cause to
take action for preventing or mitigating the damage.

Section 6:192 [Amendment of contract by the court]

(1) Either of the parties shall be entitled to request to have the contract amended by court order if in the long-term
contractual relationship of the parties performing the contract under the same terms is likely to harm his relevant lawful
interests in consequence of a circumstance that has occurred after the conclusion of the contract, and:

a) the possibility of that change of circumstances could not have been foreseen at the time of conclusion of the contract;

b) he did not cause that change of circumstances; and

¢) such change in circumstances cannot be regarded as normal business risks.

(2) The court shall have powers to amend the contract as of the date it has determined, at the earliest from the date of
enforcement of the right to amend the contract before the court, in a manner to ensure that neither of the parties should suffer
any harm in their relevant lawful interests in consequence of any change in the circumstances.

¢) Bankruptcy
There is not any rule on termination of the contract relating to bankruptcy.

d) Others



UNIVERSITY OF AMSTERDAM
X

There are special termination rules in the CA on works to be created in the future, and the withdrawn
works.*

Hungarian text of the law:

52. § (1) Ha a felhasznalasi szerzédést jovoben megalkotando miivekre Ggy kotik meg, hogy a jovébeli miiveket csak
fajtajuk vagy jellegiik szerint jelolik meg, a szerz6dés megkotésétdl szamitott 6t év elteltével és azt kdvetden Gjabb 6t-6t év
elteltével barmelyik fél hat honapra felmondhatja a szerz6dést.

(2) A szerzb az (1) bekezdésben szabalyozott felmondasi jogrol eldzetesen nem mondhat le.

53. § (1) Ha a szerz6 alapos okbol visszavonja a mil nyilvanossagra hozatalahoz adott engedélyét vagy a mar nyilvanossagra
hozott miivének tovabbi felhasznalasat ilyen okbol megtiltja, a felhasznalasi szerzodést felmondhatja.

(2) A felmondasi jog gyakorlasanak feltétele, hogy a szerzé adjon biztositékot a nyilatkozat idGpontjaig felmeriilt kar
megtéritésére.

(3) Ha a felhasznalasi szerz6désnek az (1) bekezdésben szabalyozott okbdl torténé felmondasat kovetden a szerzé ismét
hozza kivan jarulni a mii nyilvanossagra hozatalahoz vagy tovabbi felhasznalasahoz, a korabbi felhasznalot eléfelhasznaloi
jog illeti meg.

(4) Az eldfelhasznalasi jogra az eldvasarlasi jogra iranyado szabalyokat kell megfeleléen alkalmazni.

English translation of the law:

Article 52 (1) If the licence agreement relating to works to be created in the future is concluded in a way that future works
are referred to only by their type or character, either party may terminate the agreement with a six months’ notice after the
lapse of five years from the conclusion of the agreement and subsequently every five years thereafter.

(2) The author may not waive his right of termination referred to in Paragraph (1) in advance.

Article 53 (1) The author may terminate the licence agreement if, with reference to any serious grounds, he withdraws his
authorisation to make his work public or forbids the further use of his work already made public.

(2) The exercise of the right of termination is subject to the author providing a security to compensate for the damage having
occurred prior to the time at which the statement was made.

(3) If, following the termination of the licence agreement as provided for by Paragraph (1), the author wishes again to
consent to make his work public or to its continued use, the previous user shall have the right of preemption.

(4) The rules governing the right of preemption regarding the sale of goods shall apply to the right of preemption in respect
of the licence.

B. COPYRIGHT LAW AND RELATED RIGHTS LAW

The aim of this section is to focus on the ‘lex specialis’ and observe how it compares to the ‘lex generalis’
principles described in Section I, A. By ‘lex specialis’ we refer, in this case, to the regulation on authors’
copyright and performers’ related rights in the audiovisual and music sectors (please note that we exclude
moral rights in this questionnaire). Further, we ask you to describe any sector-specific regulation applicable to
the music or audiovisual sectors.

We kindly ask you to specify in your response if the answer relates to the author’s rights strictly (copyright law),
to performers’ rights (related rights) or both.

1) Ownership of rights. To whom does the law grant initial ownership of the rights? Are there

legal presumptions in this respect?

Please specify your response, together with the corresponding legal provision (article, paragraph

etc.) in the table below:

Music Audiovisual

Author Performer Author Performer

Individual composer and singer, instrumental | authors of the ' Actors: See the

3 Nagykommentar p. 328-332.
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lyricist

Hungarian text of
the law:

4. § (1) A szerzdi jog

azt illeti, aki a
mivet megalkotta
(szerzb).

English translation
of the law:

Article 4 (1)
Copyright shall
belong to the
person who has

created the work
(author).

performer
Hungarian text of
the law:

73. § (1) Ha a
torvény  eltéréen
nem rendelkezik, az
el6adomlivész
hozzajarulasa
sziikséges  ahhoz,
hogy a)-e) (a jogok
listaja).

English translation
of the law:

Article 73 (1) Unless
otherwise provided
for by this Act, the
performer’s
consent shall be
required for: a)-e)
(list of rights).

literary and musical
works prepared for
a film, the director
of the film and all

other persons
having made
creative

contributions to the
production of the
whole of the film

Hungarian text of
the law:

64. & (2) A
filmalkotas szerz6i a
film céljara készilt
irodalmi és
zenemlivek szerzdi,
a film rendezGje és

mindazok, akik a
film egészének
kialakitasahoz
szintén alkoto
maodon jarultak
hozza. E
rendelkezés nem
érinti  a filmben
felhaszndlt  egyéb

mivek szerzGinek e
térvényben
biztositott jogait.

English text of the
law:

Article 64 (2) The
authors  of  the
literary and musical
works prepared for
a film, the director
of the film and all

other persons
having made
creative

contributions to the
production of the
whole of the film
shall be regarded to
be the authors of
the
cinematographic
creation. This
provision shall not
prejudice the rights
ensured by this Act
of the authors of

column of Music
performers.
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other works used in
the film.

Producer (the - - -
phonogram -
producer and the
film producer have
their own original
neighbouring rights)

Employer - - -

Other (please specify) - - -

Other (please specify) - - N

2) Transfer of rights:
a) Which rights can be assigned?

In general, in the Hungarian law system copyright cannot be assigned. This rule applies to the music

authors in general ™

Hungarian text of the law:

9. § (3) A vagyoni jogok - a (4)-(6) bekezdésekben foglaltak kivételével - nem ruhazhatok at, masként sem szallhatnak at és
azokrol lemondani sem lehet.

(4) A vagyoni jogok 6rokolhetok, roluk halal esetére rendelkezni lehet.

(5) A vagyoni jogokat 6roklés utjan megszerz6é személyek azokrol egymas javara rendelkezhetnek.

(6) A vagyoni jogok a torvényben meghatarozott esetekben és feltételekkel atruhazhatok, illetve

atszallnak. A jogszerz§ - a jogok atruhdzasara iranyuld szerzodés eltéré kikotése hianyaban - a vagyoni jogokkal a
tovabbiakban rendelkezhet.

English translation of the law:

Article 9 (3) Subject to the exceptions in Paragraphs (4) to (6), economic rights may not be assigned

or may not devolve to another person, and may not be waived.

(4) Economic rights may be inherited, and the author is free to dispose thereof in case of his death.

(5) Persons acquiring economic rights by inheritance may dispose thereof in favour of each other.

(6) In the cases and under the conditions specified in this Act, the economic rights may be assigned or shall devolve. Unless
otherwise provided for in the assignment contract, the person acquiring the rights may thereafter dispose of the economic
rights he has acquired.

In case of audiovisual works the authors — with exceptions — assign their rights to the producer.
Exceptions are the blanket type levy, the public lending right and the cable retransmission right which
are not transferable rights.

Hungarian text of the law:

66. § (1) A filmalkotas létrehozasara kotott szerzodés (a tovabbiakban: megfilmesitési szerz6dés) alapjan a szerz6 - kivéve a
szoveges vagy a szoveg nélkiili zenemil szerz6jét - ellenkez6 kikotés hianyaban atruhazza az elallitora a filmalkotas
felhasznalasara és a felhasznalas engedélyezésére valo jogot.

(2) A felhasznalas engedélyezésére vonatkozo jog atruhazasa nem terjedhet ki a 20. §-ban, a 23. § (3) és (6) bekezdésében,
valamint a 28. §-ban szabalyozott vagyoni jogokra.

" Nagykommentér p. 116-127.
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English translation of the law:

Article 66 (1) Unless otherwise stipulated, pursuant to the contract concluded on the production of a cinematographic
creation (hereinafter referred to as “agreement for adaptation for screen’), author — with the exception of the composer of a
musical work with or without text — shall assign to the producer the right of use of the cinematographic creation and of
licensing its use.

(2) The assignment of the right of licensing shall not extend to the economic rights provided for in Articles 20, 23 (3) and
(6) and 28.

Both music and film performers can transfer their economic rights. It is not regulated in set terms, but
it follows a contrario from the lack of the explicit prohibition.
b) What is the legal mechanism used for the transfer (assignment, licence, waiver)?

Is it exclusive or non-exclusive?

In case of musical works the legal mechanism is the licence which can be exclusive or non-exclusive,
in case of audiovisual works and performances the legal mechanism can be an assignment and licence.
If it is an assignment, it must be an exclusive one in the case of authors. There is no such limitation as
regards performers.

See the rules mentioned in a), and Article 66 (8).”°

(Applicable to authors only.)

Hungarian text of the law:

66. § (8) A szerzd az eldallitas befejezésétdl szamitott tiz éven belill ugyanarra a miire csak az eldallitd hozzajarulasaval
kothet ujabb megfilmesitési szerz6dést. Ez a korlatozas kiterjed a rajz- vagy babfilmben szerepld jellegzetes alakra,
valamint - a felek megallapodasa esetén - a szerzének a film céljara készitett és felhasznalt miivével azonos témaji masik
miivére is.

English translation of the law:
Article 66 (8) Within ten years from the completion of the production, the author may not enter into another contract on the
production of a new film unless it is consented to by the producer. This limitation shall also extend to characteristic figures

in a cartoon or puppet film and — if it is so agreed between the parties — to another work of the author with the same topic as
that of the work created and used for the production of the film.

3) Remuneration rights. For the purpose of this questionnaire we include under

remuneration rights the following: rental right, public lending right, cable

retransmission right and communication to the public right. The list is not exhaustive

so please do mention any other remuneration rights in your jurisdiction and answer the
following questions:

a) Are they legally typified as remuneration rights in your jurisdiction?

Rental right

Music authors’ rental right is an exclusive right which can be transferred to the phonogram producer,
but a remuneration right remains behind by the author. Film authors’ rental right is an exclusive right

B Nagykommentar p. 400-408.
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which can be transferred to the film producer, but a remuneration right remains behind by the author.
(The remuneration right is not practiced by the authors.)™

Hungarian text of the law:

23. § (1) A szerz6 kizarolagos joga, hogy a miivét terjessze, és hogy erre masnak engedélyt adjon. Terjesztésnek mindsiil a
mil eredeti példanyanak vagy tobbszorozott példanyainak a nyilvanossag szamara torténd hozzaférhetévé tétele forgalomba
hozatallal vagy forgalomba hozatalra valo felkinalassal.

(2) A terjesztés magaban foglalja kiilonosen a miipéldany tulajdonjoganak atruhazasat és a miipéldany bérbeadasat, valamint
a miipéldanynak az orszagba forgalomba hozatali céllal torténd behozatalat. A terjesztés joganak megsértését jelenti a mi
jogseértéssel eldallott példanyanak kereskedelmi céllal torténd birtoklasa is, ha a birtokos tudja vagy neki az adott helyzetben
altalaban elvarhato gondossag mellett tudnia kellene, hogy a példany jogsértéssel allt elo.

(6) Ha a szerz§ a filmalkotasra vagy a hangfelvételben foglalt miire vonatkozo bérbeadasi jogat a film vagy a hangfelvétel
eldallitojara ruhazta, vagy egyébként engedélyezte szamara e jog gyakorlasat, a mii bérbeadassal torténd terjesztése
ellenében tovabbra is megfeleld dijazast kovetelhet a film vagy a hangfelvétel eldallitojatol. E dijrol a szerzd nem mondhat
le, dijigényét azonban csak koz0s jogkezeld szervezet Gtjan érvényesitheti.

English translation of the law:

Article 23 (1) The author shall have the exclusive right to distribute his work and to authorise others therefor. Making
accessible to the public of the original copy or the reproduced copies of the work through putting into circulation or offering
for putting into circulation shall be regarded as distribution.

(2) The distribution shall, in particular, imply the assignment of ownership and the rental of the copy of the work as well as
the importation of the copy of the work into the country with the purpose of putting it into circulation. The possession of an
infringing copy of a work for commercial purposes shall also be regarded as an infringement of the right of distribution if the
possessor is aware of, or, with proper circumspection in the given case, should be aware of, the fact that the copy is the result
of infringement.

(6) If the right of rental relating to a cinematographic creation or a work included in a phonogram has been assigned by the
author to the producer of the film or phonogram, or if the author authorises the producers in another manner to exercise this
right, the author shall retain a claim to the producer of the film or phonogram for a fair remuneration regarding the
distribution of the work through rental. This right may not be waived by the author; however, he may enforce his claim to
remuneration only through a collecting society.

Music performers have also got an exclusive right. After the transfer of the exclusive right however
they, too, enjoy a residual unwaivable remuneration right.*’

Hungarian text of the law:

78. § (1) A hangfelvétel forgalomba hozott példanyainak nyilvanos haszonkdlcsonbe adasédhoz, bérbeaddsahoz - a
hangfelvételben foglalt mi szerzéjének hozzajarulasan kiviil - a hangfelvétel eléallitojanak, valamint - eléadas hangfelvétele
esetében - az eléadomiivésznek a hozzajarulasa is sziikséges.

English text of the law:

Article 78 (1) The public lending and rental of copies of a phonogram put into circulation shall be subject to the consent — in
addition to that of the author of the work included in phonogram — of the phonogram producer and — in the case of the
phonogram of a performance — to that of the performer.

Film performers have got an exclusive right which can be transferred to the film producer, but the
film performer also keeps the aforementioned remuneration right. (The remuneration right is currently
not exercised by the performers.)

Hungarian text of the law:

73. § (3) Ha az el6adémiivész hozzajarult ahhoz, hogy el6adasat filmalkotasban rogzitsék, a hozzajarulassal - ellenkezd
kikotés hianyaban - a film el6allitojara [64. § (3) bek.] ruhdzza at az (1) bekezdésben emlitett vagyoni jogokat. Ez a
rendelkezés nem érinti az eldadomiivészeknek a 20. § és a 28. § alapjan fennallo dijigényét. A 23. § (6) bekezdését az
eléadomiivészekre is megfelelden alkalmazni kell.

1 NAgykommentar p. 192-197.
v Nagykommentar p. 462-463.
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English translation of the law:

(3) If the performer has consented to his performance being fixed in a cinematographic creation, by this consent — unless
otherwise stipulated — he transfers upon the producer of the film [Article 63(3)] the economic rights referred to in Paragraph
(1). This provision shall not prejudice the performers’ claim to remuneration pursuant to Articles 20 and 28. Article 23(6)
shall also apply mutatis mutandis to performers.

Public lending right

Music authors have got an exclusive PLR if the work is fixed in a phonogram. They enjoy a

remuneration right if it is fixed in music sheet. Film authors have got an exclusive PLR.

Hungarian text of the law: 8

23. § (3) A terjesztés joga kiterjed a mil egyes példanyainak a nyilvanossag részére tortén6 haszonkdlcsonbe adasara is. A
hangfelvételben foglalt miivek szerzdi e jogukat a 78. § (2) bekezdésének megfeleléen gyakorolhatjak. A filmalkotasok
szerzGi e jogukat szintén csak kozos jogkezelés utjan gyakorolhatjak, dijukrol csak a felosztas idépontjat kovetd hatallyal, a
rajuk jutd Osszeg erejéig mondhatnak le.

23/A. § (1) A nyilvanos haszonkolcsonzést végzd konyvtarakban haszonkélcsonzés utjan terjesztett irodalmi miivek és
kottaban rogzitett zenemiivek szerzgit a haszonkolcsonbe adasra tekintettel megfelel6 dijazas illeti meg.

English translation of the law:

Article 23 (3) The right of distribution shall also extend to the lending to the public of single copies of the work. The authors
of works included in phonograms may exercise this right in compliance with Article 78(2). The authors of cinematographic
creations may also exercise this right only through collective management of rights. They may waive their remuneration with
an effect following the date of the distribution only and to the extent of the amount due to them.

Article 23/A (1) The authors of literary works as well as authors of musical works printed in sheet music distributed by
lending by libraries conducting public lending activity shall have a right to fair remuneration with regard to the lending.

Music performers have also got an exclusive PLR.

Hungarian text of the law:

78. § (1) A hangfelvétel forgalomba hozott példanyainak nyilvanos haszonkdlcsonbe adasahoz, bérbeaddsdhoz - a
hangfelvételben foglalt mi szerzéjének hozzajarulasan kiviil - a hangfelvétel eléallitojanak, valamint - eléadas hangfelvétele
esetében - az eléadomiivésznek a hozzajarulasa is sziikséges.

English translation of the law:

Atrticle 78 (1) The public lending and rental of copies of a phonogram put into circulation shall be subject to the consent — in

addition to that of the author of the work included in phonogram — of the phonogram producer and — in the case of the
phonogram of a performance — to that of the performer film author.

Film performers do not have a PLR.

Cable retransmission right

Music authors and film authors have got an exclusive cable retransmission right.

Hungarian text of the law:

28. § (1) A szerzd kizarolagos joga, hogy a sugarzassal nyilvanossaghoz kdzvetitett miivét sugarzassal tovabbkozvetitse, és
hogy erre masnak engedélyt adjon.

18 Nagykommentar p. 188-189.
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(2) A szerzdnek az is kizarolagos joga, hogy a radio- vagy televizio-szervezet, illetve a sajat misort a nyilvanossaghoz
vezeték Utjan vagy masként kozvetitd miisoraban sugarzott, illetve kozvetitett miivének sugarzassal, vezeték Utjan vagy
egyéb modon - az eredetihez képest mas szervezet kozbeiktatasaval - a nyilvanossaghoz torténd egyidejii, valtozatlan és
csonkitatlan tovabbkozvetitésére engedélyt adjon.

English translation of the law:

Article 28 (1) The author shall have the exclusive right to rebroadcast his work communicated to the public by broadcasting
and to authorise another person therefor.

(2) The author shall also have the exclusive right to authorise the simultaneous, unaltered and unabridged retransmission to
the public of his work broadcast or transmitted in the programme of a radio or television organisation or of an entity
communicating its own programme by cable or by any other means to the public through an organisation other than the
original one.

Music performers and film performers enjoy a remuneration right of cable retransmission.

Hungarian text of the law:

73. § (3) Ha az eléadomiivész hozzajarult ahhoz, hogy eldadasat filmalkotasban rogzitsék, a hozzajarulassal - ellenkezd
kikotés hianyéban - a film elballitojara [64. § (3) bek.] ruhdzza at az (1) bekezdésben emlitett vagyoni jogokat. Ez a
rendelkezés nem érinti az eléadomiivészeknek a 20. § és a 28. § alapjan fennalld dijigényét. A 23. § (6) bekezdését az
eléadomiivészekre is megfelelden alkalmazni kell.

28. § (4) A befolyt dijaknak a koltségek levonasa utan fennmarado 6sszegébdl - ha az érintett kozos jogkezeld szervezetek
évente marcius 31-ig masként nem allapodnak meg - tizenharom szazalék a filmgyartokat, tizenkilenc szazalék a
filmalkotasok mozgoképi alkotoit, harom szazalék a képzémiivészeket, az iparmiivészeket és a fotomiivészeti alkotasok
szerzOit, tizennégy szazalék a filmirdkat, tizendt és fél szazalék a zeneszerzoket és zeneszoveg-irokat, huszonhat és fél
szazalék az eldadomiivészeket, valamint kilenc szdzalék a hangfelvétel-eldallitokat illeti meg.

English translation of the law:

Article 73 (3) If the performer has consented to his performance being fixed in a cinematographic creation, by this consent —
unless otherwise stipulated — he transfers upon the producer of the film [Article 63(3)] the economic rights referred to in
Paragraph (1). This provision shall not prejudice the performers’ claim to remuneration pursuant to Articles 20 and 28.
Article 23(6) shall also apply mutatis mutandis to performers.

Article 28 (4) The collected remuneration remaining after the deduction of expenditures shall be distributed to the
rightholders, and — unless otherwise agreed between the affected collecting societies before March 31 of each year — thirteen
percent shall be due to film producers, nineteen percent to cinematographic creators of movie pictures, three percent to
creators of works of fine arts, designs and authors of photographic works, fourteen percent to scriptwriters, fifteen and a half
percent to composers and lyricists, twenty-six and a half percent to performers and nine percent to producers of phonograms.

Communication to the public right

Music and film authors have got an exclusive communication to the public right.

Hungarian text of the law:

26. § (1) A szerzo kizardlagos joga, hogy a mlivét sugarzassal a nyilvanossaghoz kozvetitse, és hogy erre masnak engedélyt
adjon. Sugarzas a mi érzékelhetévé tétele tavollévok szamara hangoknak, képeknek és hangoknak, vagy technikai
megjelenitésiiknek vezeték vagy mas hasonlé eszkoz nélkiil megvaldsulo atvitelével.

(2) A mil sugarzasanak mindsiil a miihold Gtjan torténd sugarzas is, ha a sugarzott miisor a nyilvanossag korében kozvetleniil
foghat6. A mihold utjan sugarzott miisor a nyilvanossag korében kozvetleniil foghatonak mindsiil, ha a radio- vagy
televizio-szervezet feleldsségével és ellendrzése alatt miisort hordozo jeleket juttatnak el a mitholdhoz, majd onnan a Foldre
megszakitatlan kozvetités Gitjan azzal a céllal, hogy a jeleket a nyilvanossag vehesse. Mithold utjan torténd sugarzas esetén a
felhasznalas helye az Europai Gazdasagi Térségnek kizardlag az a tagallama, amelybdl a radio- vagy televizid-szervezet
felelosségével és ellendrzése alatt a miisort hordozo jeleket eljuttatjdk a mitholdhoz, majd onnan a Foldre megszakitatlan
kozvetités utjan azzal a céllal, hogy a jeleket a nyilvanossag vehesse. Arra a miihold utjan torténdé sugarzasra, amelynek
felhasznalasi helye az el6z0 szabaly alapjan az Eurdpai Gazdasagi Térségen kiviili allam, a mitholdas miisorsugérzasra és a
vezeték utjan torténd tovabbkozvetitésre alkalmazandd szerzoi jogra és a szerzéi joghoz kapcsolodd jogokra vonatkozd
egyes szabalyok dsszehangolasarol szo16 93/83/EGK tandcsi iranyelv 1. cikke (2) bekezdésének d) pontjaban foglaltakat kell
alkalmazni.

(3) Sugarzasnak mindsiil a kodolt sugarzas is, amely a nyilvanossag korében csak azt kdvetden foghatd kdzvetleniil, hogy a
miisort hordozd jeleket - az eredeti radio- vagy televizio-szervezettel kotott megallapodas alapjan, a téle vagy a
hozzajarulasaval mastol beszerzett eszkozzel (kodoldoval) - arra alkalmassa tették. Az ilyen felhasznalasért az eredeti radio-
vagy televizio-szervezet és a kodoldot alkalmazd, nyilvanossaghoz kozvetitd szervezet egyetemlegesen felel.

14



UNIVERSITY OF AMSTERDAM
X

(4) A ml sugarzasanak mindsiil az is, ha a sugarzott misor jeleit a nyilvanossaghoz kozvetité szervezet kodolja és a mil
zavartalan érzékelése a nyilvanossag tagjai szamara csak az e szervezettel kotott kiilon megallapodas alapjan, a tdle vagy a
hozzajarulasaval mastol beszerzett kodoldoval lehetséges.

(5) Kodolt a sugarzas, ha a miisort hordozo jeleket barmilyen modon atalakitjak, hogy a hozzaférést a nyilvanossag valamely
sziikebb korére korlatozzak.

(6) Az ismételt sugarzast lehetévé tevd rogzitéshez a szerzd kiilon engedélye sziikséges. A felvétel minden egyes
felhasznalasaért dijazas jar.

(7) Sajat miisornak a nyilvanossaghoz vezeték ttjan vagy barmely mas hasonld eszkozzel vagy modon torténd kozvetitésére
a sugarzasra vonatkozo rendelkezéseket megfelelden alkalmazni kell.

(8) A szerzonek az is kizarolagos joga, hogy miivét - masként, mint sugarzassal vagy a (7) bekezdésben szabalyozott modon
- a nyilvanossaghoz kozvetitse, és hogy erre masnak engedélyt adjon. E joga kiterjed kiilondsen arra az esetre, amikor a
miivet vezeték utjan vagy barmely mas eszkozzel vagy modon gy teszik a nyilvanossag szamara hozzaférhetové, hogy a
nyilvanossag tagjai a hozzaférés helyét és idejét egyénileg véalaszthatjak meg.

English translation of the law:

Article 26 (1) The author shall have the exclusive right to communicate his work to the public by broadcasting and to
authorise another person therefor. The making of the work perceptible to people at a distance by transmissing sounds or
pictures and sounds or the technical representation thereof without the use of cable or other similar device shall be regarded
to mean broadcasting.

(2) Satellite broadcasting shall be taken to be covered by the broadcasting of the work in case the programme broadcast can
directly be received by the public. The programme broadcast by satellite shall be regarded to be accessible to direct reception
by the public if, under the responsibility and control of the radio or television organization, signals carrying the work are
uplinked to the satellite and from there back to the ground by uninterrupted transmission with the purpose that the signals
can be received by the public. In the case of broadcasting by satellite, the place of the use of work shall be solely in the
Member State of the European Economic Area where, under the control and responsibility of the radio or television orga-
nization, the programme-carrying signals are introduced into an uninterrupted chain of communication leading to the satellite
and down towards the earth for reception by the public. For broadcasting by satellite in the case of which the place of use of
work is, on the basis of the preceding rule, a state outside the European Economic Area, Article 1(2) (d) of Council Directive
93/83/EEC on the coordination of certain rules concerning copyright and rights related to copyright applicable to satellite
broadcasting and cable retransmissions shall apply.

(3) As broadcasting of the work shall further be rated an encrypted broadcasting which can be directly received by the public
only after the organization concerned with the communication to the public has made the signals carrying the programme
suitable for reception by the use of a device for decryption procured from the original radio or television organization on the
basis of an agreement concluded with it or from another organization authorized by the original one to sell the said device.
The original radio or television organization and the organization concerned with communication to the public and using the
device for decryption shall jointly and severally be held liable for such use.

(4) As broadcasting of the work shall also be rated if the signals of the broadcast programme are encrypted by the
organization concerned with communication to the public and the work is accessible for undisturbed perception by the
members of the public only by the use of a device for decryption procured from the said organization on the basis of an
agreement concluded with it or from another organization authorized for the sale of the said device by the original
organization.

(5) A broadcast in which the signals carrying the programme are transformed in any manner in order to restrict the access
thereto to a limited part of the public shall be considered as an encrypted broadcast.

(6) The fixation of the work permitting its repeated broadcasting is subject to the author's special licence. Each and every use
of the recording is subject to the payment of remuneration.

(7) The communication to the public of an own programme by cable or any like device or in any like manner shall be
subject, mutatis mutandis, to the provisions relating to broadcasting.

(8) The author shall further have the exclusive right to communicate his work to the public in a manner other than
broadcasting or the means referred to in Paragraph (7) and to authorize another person therefor. This right shall in particular
cover the case when the work is made available to the public by cable or any other means or in any other manner so that the
members of the public can choose the place and time of the availability individually.

Please note that while in the case of authors the making available right has been introduced as an
element of the right related to the communication to the public, in the case of performers the making
available right was enacted as new, specific right to make fixed performances available. Thus, it is not
a right dealt with under the umbrella of communication to the public.

Music performers have got a remuneration right related to communication to the public.

Hungarian text of the law:

77. § (1) Kereskedelmi célbol kiadott hangfelvételnek vagy arrol késziilt masolatnak a sugarzasaért és barmilyen mas modon
torténd nyilvanossaghoz kozvetitéséért a szerzoi jogi védelem alatt alld6 miivek felhasznalasaért fizetendd dijon felill a
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felhasznalonak tovabbi dijat kell fizetnie, amely - a jogosultak kozotti eltéré megallapodas hidnyaban - fele-fele aranyban
illeti meg a hangfelvétel eléallitojat és az eléadomiivészt.

English translation of the law:
Article 77 (1) In the case of the broadcasting or communication to the public in any other manner of a phonogram or of its
copy released for commercial purposes, in addition to the remuneration to be paid for the use of the works under copyright

protection, the user must pay an additional remuneration which shall be due to the producer of the phonogram and the
performer on an equal basis, unless otherwise agreed between the rightholders.

Music and film performers also have a specific remuneration right for the repeat broadcast of their
fixed performances, provided that the fixation was made specifically for the purposes of broadcasting
or communication to the public.

Hungarian text of the law:

74. § (2) Az eléadas sugarzas vagy a nyilvanossaghoz torténd atvitel céljara késziilt rogzitésének [26. § (6) bek.] dijazasara
és a 73. § (1) bekezdésének e) pontjaban meghatarozott jog gyakorlasara a 27. § (3) bekezdésének rendelkezéseit az
eléadomiivészek, illetve kozos jogkezeld szervezetiik esetében is megfeleléen alkalmazni kell.

English translation of the law:

Article 77 (2) The provisions of Article 27(3) shall also be applied mutatis mutandis in the case of performers and the
collecting societies performing the management of their rights regarding the remuneration for the fixation of a performance

made for the purposes of broadcasting or communication to the public [Article 26(6)] and concerning the exercise of the
right provided for in Article 73(1) e).

b) Do they come into being as a result of a (prior) transfer of an exclusive right?
(e.g. a music author in Country X has a rental remuneration right because his exclusive
right to authorise or prohibit the rental of his work has been previously transferred to his

music producer)

This question is answered in the previous point where it was relevant.
c) Are these remuneration rights waivable or non-waivable?

The remuneration rights in the CA are non-waivable in general. See the referred Article 23 (6) and
Article 77 (3).

Hungarian text of the law:

77. § (3) A jogosultak dijigényiiket kozos jogkezel$ szervezeteik utjan érvényesithetik, dijukrél csak a felosztas idépontjat
kovetd hatallyal, a rajuk jutd 6sszeg erejéig mondhatnak le.

English translation of the law:

Article 77 (3) The rightholders may enforce their claim to remuneration only through the collecting societies performing the
management of their rights and they may waive their remuneration only with an effect following the date of the distribution
and to the extent of the amount due to them.

4) Are there any formal requirements applicable specifically to copyright or related rights-
based contracts?

The general rules apply. See above.

5) Scope of the transfer (i.e. is it more or less restrictive than general contract law?)
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a) Limits of scope (modes of exploitation), duration and place of the transfer. What

is the consequence of non-compliance?
No, the general rules apply. See above.
b) Are there any rules on future forms of exploitation?
No, the general rules apply. See above.
c) Are there any rules on future works?

Only in case of film authors.
Hungarian text of the law:

66. § (7) Ha a szerz6dést a film céljara jovoben megalkotand6 miire kotik meg, az el6allitd koteles a mi atvételétdl szamitott
hat honapon belill a szerzét irasban értesiteni arrdl, hogy a mivet elfogadja-e vagy annak kijavitasat igényli. A mi
kijavitasra valo visszaadasa esetén a kijavitas elvégzésére megfelelé hataridét kell tiizni. A kijavitott mii elfogadasarol az
atvételtl szamitott harom honapon belill koteles az el6allitd nyilatkozni. A mi, illet6leg a kijavitott mi elfogadasara
vonatkozo nyilatkozattételi kotelezettség elmulasztasa esetén a miivet elfogadottnak kell tekinteni.

English translation of the law:

Article 66 (7) If the agreement is concluded on a work to be created in the future for purposes of a film, the producer shall be
obliged to notify the author in writing within six months from the delivery of the work whether he accepts it or requests it to
be corrected. In the case the work is returned to the author for corrections, an appropriate deadline is to be set for performing
those corrections. The producer shall be obliged to make a statement whether he accepts the corrected work within three
months from the delivery of the corrected work. Should the producer fail to meet his obligation to make a statement on the
acceptance of the work or of the corrected work, the work shall be considered as accepted.

6) Provisions on remuneration:

a) Type of remuneration (lump sum/proportional/combination)

The law does not contain any reference to the special type of remuneration. Where there is a
registered collective management society (CMO), the type of remuneration depends on the CMOQO’s
practice which is approved by the ministry of justice.

Music performers’ and film performers cable retransmission right: lump sum/connected
household/month.

Music performers’ communication to the public right: definite percent of incomes of the organization
communicating the performance to the public.

(The other rights are exclusive rights managed by CMOs regularly. The price setting is very similar.)

b) How is the remuneration calculated? (e.g. does the law establish any rules in this

respect? And collective management provisions? )

All remuneration rights are exercised in collective management. The CM is compulsory in these
cases. Related to remuneration rights the law does not give any rule on how to calculate it.

c) Are there exceptions on the type of remuneration/calculation used?
d) Does a best-seller clause or similar revision mechanism exist in your

jurisdiction?
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Yes, it exists.™®

Hungarian text of the law:

48. § A polgari jog altalanos szabalyai szerint a birésag akkor is modosithatja a felhasznalasi szerz6dést, ha az a szerzének a
felhasznalas eredményébdl vald aranyos részesedéshez fiiz6do Iényeges jogos érdekét azért sérti, mert a mii felhasznalasa
iranti igénynek a szerz8déskotést kovetden bekovetkezett jelentds novekedése miatt feltiinGen naggya valik a felek
szolgaltatasai kozotti értékkiilonbség.

English translation of the law:

Article 48 According to the general provisions of civil law, the court may amend the licence agreement even if such an
agreement infringes the author’s substantial lawful interest in having a proportional share in the income resulting from the
use because the difference in value between the services provided by the parties becomes strikingly great as a result of the
considerable increase in the demand for the use of the work following the conclusion of the agreement.

e) Who is responsible for payment?
In all cases the user of the protected work or performance.

7) Interpretation of contracts:
a) Are there any interpretation rules specifically applicable to copyright law/related

rights law (e.g. ‘in dubio pro auctore’, ‘purpose-of-transfer’ rule)?
Yes, they are the following®:

Hungarian text of the law:

42. § (3) Ha a felhasznalasi szerz6dés tartalma nem allapithatd meg egyértelmiien, a szerzé szamara kedvezobb értelmezést
kell elfogadni.

43. § (4) Jogszabaly vagy a szerzddés eltéré rendelkezése hianyaban a felhasznalasi engedély Magyarorszag teriiletére terjed
ki és idGtartama a szerzOdés targyat képez6 mithoz hasonld miivek felhasznalasara kotott szerzédések szokasos
idétartamahoz igazodik.

(5) Ha a szerz6dés nem jeloli meg azokat a felhasznalasi modokat, amelyekre az engedély vonatkozik, illetve nem hatérozza
meg a felhasznalas megengedett mértékét, az engedély a szerz8dés céljanak megvaldsitasahoz elengedhetetleniil szikséges
felhasznalasi modra és mértékre korlatozodik.

English translation of the law:

Article 42 (3) If the content of the licence agreement cannot be interpreted unambiguously, the interpretation most
favourable for the author shall be accepted.

Article 43 (4) Unless otherwise provided for by legislation or agreement, the licence to use shall cover the territory of
Hungary and its term shall be in compliance with the period customary in agreements concluded on the use of works similar
to the subject-matter of the agreement.

(5) If the agreement does not provide for the manners of use which the licence is intended to apply to or does not provide for
the licensed extent of use, the licence shall be limited to the manner and extent of use indispensably necessary for the
implementation of the objectives of the agreement.

b) Are unfair terms provisions applicable to copyright and related rights contracts?

The general civil law rules apply.

8 Nagykommentar p. 315-316.
20 Nagykommentar p. 275-290.

18



UNIVERSITY OF AMSTERDAM
X

c) Alternatively, are legal mechanisms related to imbalances in bargaining power,
such as ‘undue influence’, unconscionability’ or ‘restraint of trade’, used in your

jurisdiction?
The general civil law rules apply.

8) Effect of the transfer of acquired rights to 3" parties:

a) Is consent from the author/performer or other interested party required?

If it was an assignment (not only a licence) there is not any need for the consent of the original
rightholder.

b) Is lack of consent a cause of termination of the original contract?
No. See in 8) a).

¢) Who is responsible for payment to the author/performer?
The other contracting party.

d) Others

9) Rules on the termination of contracts, revision of contracts or the agreed remuneration

and/or rights reversion (if different from general contract law). For example, rules

relating to:

a) Non-use

Hungarian text of the law:%

66. § (6) Ha az el6allitd a mii elfogadasatol szamitott négy éven belill a megfilmesitést nem kezdi meg, vagy megkezdi
ugyan, de ésszer(i hataridére nem fejezi be, a szerz6 felmondhatja a szerz6dést és aranyos dij megfizetését kovetelheti. A
szerzOt ilyen esetben a felvett eldleg megilleti, a miivel pedig szabadon rendelkezik.

English translation of the law:

Atrticle 66 (6) Should the producer fail to start the work of adaptation for screen within four years from the acceptance of the
work, or if such work is started but is not completed within a reasonable deadline, the author may unilaterally terminate the
agreement and may raise claim to the payment of a proportional remuneration. Any advance payment disbursed to the author
shall be considered as due to him, and the author may freely dispose of his work.

b) Unforeseen circumstances
The general rules apply.

c) Bankruptcy

2 Nagykommentar p. 400-408.
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The general rules apply.

d) Others

10) Sector regulations:
a) Are there any sector-specific regulations applicable to:

i. Music sector, or

Hungarian text of the law:*

55. § (2) Ha a hangfelvétel forgalomba hozatalat vagy - ha erre nem keriil sor - a nyilvanossaghoz kozvetitését kovetd év
els6 napjatol szamitott 6tvenedik év elteltével a hangfelvétel-eldallitd vagy az 6 engedélye alapjan mas személy nem kinalja
fel a hangfelvétel tobbszorozott példanyait megfeleld mennyiségben forgalomba hozatalra, vagy nem teszi a hangfelvételt
vezeték utjan vagy barmely mas eszkdzzel vagy moédon ugy a nyilvanossag szamara hozzaférhetové, hogy a nyilvanossag
tagjai a hozzaférés helyét és idejét egyénileg valaszthatjdk meg, az eléadomiivész felmondhatja az eléadas rogzitésére
vonatkoz0, a hangfelvétel-eloallitoval kotott szerzodést.

(3) A (2) bekezdésben emlitett szerzddés felmondasanak joga akkor gyakorolhato, ha a hangfelvétel-eldallito az
eldadomiivésznek a szerzddés felmondasara iranyuld szandékarol szolo értesitését kovetd egy éven beliil nem végzi el a (2)
bekezdésben meghatarozott mindkét felhasznalasi cselekményt.

(4) Az eléadomiivész a (2) bekezdésben szabalyozott felmondasi jogrol nem mondhat le.

English translation of the law:

Article 55 (2) If 50 years after the phonogram was published or, failing such publication, 50 years after it was
communicated to the public, calculated from the first day following the year when the publication or communication took
place, the phonogram producer or any other person authorised by the producer does not offer copies of the phonogram for
sale in sufficient quantity or does not make it available to the public by wire or wireless means or in any like manner in
such a way that members of the public may access it from a place and at a time individually chosen by them, the
performer may terminate the agreement on the fixation of his performance made with the phonogram producer.

(3) The right to terminate the agreement referred to in Paragraph (2) may be exercised if the producer fails to carry out
both of the acts of exploitation referred to in Paragraph (2) within a year from the notification of the performer about his
intention to terminate the agreement on transfer or assignment pursuant to the previous sentence.

(4) The performer may not waive its right to termination referred to in Paragraph (2).

ii. Audiovisual sector?
No, there is not.

b) Are these provisions applicable to both copyright and related rights holders (e.g.

‘use it or lose it’ clause in the case of authors and/or performers)??

Yes, in case of musical works.?*

Hungarian text of the law:

51. § (1) A szerz6 felmondhatja a kizarolagos felhasznélasi engedélyt tartalmazo szerzodést, ha

a) a felhasznalo nem kezdi meg a mii felhasznalasat a szerz6désben meghatarozott vagy - ennek hidnyaban - az adott
helyzetben altalaban elvarhaté id6n beliil; vagy

b) a felhasznalo a szerzddéssel megszerzett jogait nyilvanvaloan a szerz6dés céljanak megvaldsitasara alkalmatlan modon
vagy nem rendeltetésszeriien gyakorolja.

(2) Ha a felhasznalasi szerz6dést hatarozatlan vagy 6t évnél hosszabb id6tartamra kototték, a szerz6 az (1) bekezdésben
szabalyozott felmondasi jogat csak a szerzodés megkotésétdl szamitott két év eltelte utan gyakorolhatja.

2 Nagykommentar p. 338-345.
2 please see Term Extension Directive 2011/77, amending Directive 2006/11
2 Nagykommentdr p. 324-328.

20



UNIVERSITY OF AMSTERDAM
X

(3) A felmondas jogat a szerz§ csak azt kovetéen gyakorolhatja, hogy a teljesitésre a felhasznalonak megfelelé hatarid6t
szabott és az eredményteleniil telt el.

(4) Az (1) bekezdésben szabalyozott felmondasi jogarol a szerzg elézetesen nem mondhat le; gyakorlasat szerzédéssel csak a
szerzGdéskotést vagy - ha ez a késébbi - a mii atadasat kovet6 legfeljebb Gtéves idtartamra lehet kizarni.

(5) Felmondas helyett a szerzd - a felhasznalasért fizetendd dij aranyos csokkentése mellett - megsziintetheti az engedély
kizarélagossagat.

English translation of the law:

Article 51 (1) The author may unilaterally terminate the agreement containing an exclusive licence to use if

a) the user fails to commence the use of the work within the period determined in the agreement or — in the absence of a
stipulated period — within the period reasonably to be expected in the given situation; or

b) the user exercises his rights acquired by the agreement in a manner obviously inappropriate for achieving the goals of the
agreement or in a manner that is inconsistent with the intended purpose.

(2) If the licence agreement is concluded for an indefinite term or for a period longer than five years, the author may exercise
his right of termination referred to in Paragraph (1) only after two years have passed from the date of the conclusion of the
agreement.

(3) The author may exercise his right of termination only after he has set an appropriate deadline for the user for the
fulfilment of the agreement and that deadline has expired without any result.

(4) The author may not waive his right of termination referred to in Paragraph (1) in advance; such waiver may be excluded
by agreement only for a five years period following the conclusion of the agreement or, if it occurs later, following the
delivery of the work.

(5) Instead of the termination of the agreement, the author may terminate the exclusivity of the licence while proportionally
reducing the fee to be paid to him for the use.

It applies to performers also.

In case of audiovisual works Avrticle 66 (6) applies. See above.

Il. CONTRACTUAL PRACTICE

The aim of this Section Il is to focus on the actual language of contracts. That is, we are looking to
understand how the legal provisions are respected or applied in practice. We kindly ask you to provide us
with examples of the type of contracts used along with their main terms and conditions. Also, we are
looking at the role of collective rights management organisations (°CRMO’’) and trade unions in the
drafting and negotiation of these contracts.

\A. MUSIC SECTOR

1) Please comment on the role of trade unions and the use of model contracts in your country:

a) Is the music sector governed by model contracts/collective bargaining?
Please name the trade unions concerned and provide a sample of the model contract.

Unfortunately not. The Trade Union of Artist Organizations has not got any public model contract. In
the late 1990s, attempts were made to develop model contracts in co-operation with the phonogram
producers but without any result.

b) On what basis is remuneration established?
¢) How do they differ from the generally established principles of copyright contract
law?
2) Please comment on the role of CRMOs in your country in establishing standards for

remuneration.
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The CRMOs play a crucial role in setting remuneration in case of rights practiced by them. The price
setting procedure is fixed in the CA. It is important to mention that they try to negotiatewith the
relevant main users before the official approval procedure. The steps of the price setting procedure is
the following:

3) Sample of contracts in your jurisdiction. Please quote the literal clauses if relevant

Legal
mechanism
- of the Price of the
|n|t|al_ Rights transfer To whom transfer (e.g. Calculation of Frequenfy
ownership . of use (*)
Transferred (e.0. (Transferee) lump sum, the price
(Transferor) . .
assignment, proportional)
waiver
licence)
composer | live public licence orchestra proportional | fix percent once
[Contract performance of sold
1 ticket’s price
lyricist arrangement in | licence composer | lump sum variable once
[Contract .
music
2]
performer | public assignment | theatre lump sum fix percent undefined
performance of sold
and fixation of ticket’s price
[Contract the and lump
3] performance sum
for
communication
to the public
performer | fixation of the | assignment | phonogram | proportional | fix percent settled
[Cor;;ract performance producer of sold amount
%) fora phonograms’ | of CD-s
phonogram price

(*) Similarity of contract with the model contract or with the law. In other words, are they, in your expert opinion, representative of the
industry standard in your country or not?

(**) Please add as many rows as required to give an accurate overview of the contractual practice in the music sector.

Comments: (as required in order to accurately compare existing practice with model contacts. In that respect
we would appreciate your comments on ‘best cases’ and ‘worst cases’)

4) Remuneration rights

a) How is the remuneration right paid out to the original copyright or related rights

22
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Lending Right

Communication to the Public Right
Cable Retransmission Right
Other Remuneration Rights (*)

phonogram
producer
directly

by the
phonogram
producer
directly
via the CMO

via the CMO

phonogram
producer
directly

by the
phonogram
producer
directly

via the CMO
via the CMO

(*) Excluding those deriving from copyright exceptions such as private copying levies and reprography levies.

b) Are the following remuneration rights exercised collectively through a CRMO in

your country? Please state the name of the CRMO where required.

Collective exercise of remuneration
rights

Author

Performer

1. Rental Right

2. Lending Right

3. Communication to the Public
Right

4. Cable Retransmission Right
5. Other Remuneration Rights (*)

1. It should be exercised
collectively, but the registered
CMO does not make a tariff to
be approved. See CA Article 23

(6).(*)

2.1t should be exercised
collectively, but the registered
CMO does not make a tariff to
be approved. See CA Article
23 (6)

3. Yes, Artisjus Hungarian
Bureau for the Protection of
Authors” Rights (but it is an
exclusive right!) See CA
Article 27,

A. Yes, Artisjus Hungarian
Bureau for the Protection of
Authors” Rights (but it is an
exclusive right!) See CA
Atrticle 28 (3),

1. It should be exercised
collectively, but the registered
ICMO does not make a tariff to
be approved. See CA Atrticle 78

(2)-(*)

2.1t should be exercised
collectively, but the registered
CMO does not make a tariff to
be approved. See CA Atrticle
78 (2)

3. Yes, Bureau for the
Protection of  Performers’
Rights See CA Atrticle 77 (3)

4. Yes, Bureau for the
Protection of Performers’
Rights See CA Atrticle 28 (3)-
@)

(*) Excluding those deriving from copyright exceptions such as private copying levies and reprography levies.
(**) Please note that by way of exercising their exclusive right phonogram producers imposed a complete ban on the rental of phonograms,

preventing thus both authors’ and performers’ from enforcing their respective rental rights. There is no point in setting the tariffs for a type of

use that does not exist in practice, which is why CMOs refrain from doing so.

‘ B. AUDIOVISUAL SECTOR

1) Please comment on the role of trade unions and the use of model contracts in your country:

a) Isthe audiovisual sector governed by model contracts/collective bargaining?

Unfortunately not. The Trade Union of Artist Organizations has not got any public model contract.
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Please name the trade unions concerned and provide a sample of the model contract.

2) Please comment on the role of CRMOs in your country

b) On what basis is remuneration established?

¢) How do they differ to the generally established principles of copyright contract law?

See above at the music sector questions. It must be mentioned that the Filmjus Collective

Management Organization exercises less rights and on voluntary basis.

3) Sample of contracts in your jurisdiction. Please quote the literal clauses if relevant

Legal
mechanism
Initial of the Price of the Erne
. Rights transfer To whom transfer (e.g. Calculation a *y
ownership . of use (*)
Transferred (e.g. (Transferee) lump sum, of the price
(Transferor) - .
assignment, proportional)
waiver
licence)
writer adaptation assignment | producer | lump sum percent of | once and
[CoqtraCt and the unlimited
] proportional | support
composer | adaptation | licence producer | lump sum percent of | once and
[Contract d h limi
2] an the unlimited
proportional | support
actors adaptation | assignment | producer | lump sum once and
[Contract .
unlimited
3]
[Contract
4]
(")

(*) Similarity of contract with the model contract or with the law. In other words, are they, in your expert opinion, representative of the
industry standard in your country or not?

(**) Please add as many rows as required to give an accurate overview of the contractual practice in the audiovisual sector.

Comments: (as required in order to accurately compare existing practice with model contacts. In that respect

we would appreciate your comments on ‘best cases’ and ‘worst cases’)

4) Remuneration rights:

a) How is the remuneration right paid out to the original copyright or related rights
holder?

Payment of remuneration rights

Author

Performer
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Buy-out Separately Buy-out Separately
(upfront) (upon actual (upfront) (upon actual
use) use)
1. to CMO by 1. to CMO by
. 1. bythe producer — not producer — not
1. Rental Right film exercised 1. by the film | exercised
producer producer
2. -
3. to
CMO
by the
A comm
2. Lending Right Unicat
ing
2.— organi
2.toCMOby | 3.- zation
2. (not producer —not | 4. —
allowed) exercised
3. Repeat
broadcast
fees: to CMO
of performers
by the
4. Communication to the broadFaSt-mg
Public Right organisation
[see
explanation in
3. @) under
3.to CMO by communicatio
3. by the film | producer n to the
producer public]
4.to CMO by 4.to CMO of
4. (not retransmitting erformers by
5. Cable Retransmission Right | allowed) organization CMO of authors
6. Other Remuneration Rights
*)

(*) Excluding those deriving from copyright exceptions such as private copying levies and reprography levies.

b) Are the following remuneration rights exercised collectively through a CRMO in your

country? Please state the name of the CRMO where required.

25

Qollectlve exercise of remuneration Author Performer
rights
1. Rental Right L C’.A‘ _Artlcle 23 (.2)’ ©)
— itis not exercised. 1 -
. . 2. CA Article 23/A —it
2. Lending Right is not exercised. 2. -
3. CA Atrticle 26 — Filmjus Yes, Bureau for the Protection
Hungarian Society for the of Performers’ Rights (EJI)
3. Communication to the Public | Protection of Audiovisual See CA Article 74 (3) cf. 26
Right Authors’ and Producers’ (6)
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Rights

3. CA Article 77 (1) -
Bureau for the
Protection of
Performers’ Rights
(EJN)

4. Cable Retransmission Right 4. CA Article 28 — Filmjus

5. Other Remuneration Rights 4. CA Article 28 (4) - EJI

*

(*) Excluding those deriving from copyright exceptions such as private copying levies and reprography levies.

1. CASE LAW

1) Is there relevant case law in your country not mentioned so far?

IV. COMPLIANCE WITH COMPETITION LAW

1) Have any issues arisen in your country regarding (potentially) conflicting provisions in the
course of collective bargaining and use of model contracts (e.g. potential price fixing
allegations etc.)

Yes, the Hungarian Competition Authority has delievered a decision, Nr. Vj-97/2004/37. The
decision said that the price fixing procedure of the CMO Filmjus was not unfair in case of
commercial TV channels however it made a distinction between the public service televisions
and the commercial ones.

Annex 1- Legal Provisions

See above.
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